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To CorresPpoONDENTS. 


We shall feel obliged if B. will abridge 
the case in question. 

« Junist” is wrong, the acceptance of rent 
by the landlord is no waiver of a breach of 
covenant for assigning without his consent. If 
the landlord, wiTH A KNOWLEDGE OF SUCH 
BREACH OF COVENANT, had accepted the rent, 
the case would have been different. Lord 
Coke says, where the estate or lease is 1rso 
racto voip by the condition or limitation, 
no acceptance of rent after can make it to 
have a continuance otherwise, it is of an es- 
tale or lease voIDABLE by ENTRIE, because the 
acceptance of rent cannot make a new lease, 
and the old one was determined, \ Inst. 215, 
a. See also Pennant’s Case, 2 Coke’s Rep. 
172 b., which is an trresistible authority to 
show that the acceptance of rent is no waiver 
without notice of condition broken. Aswursr, 
J., in Row. v. Mornison, 2 T. R. 492, which 
was an ejectment for a breach of covenant, 
by assigning without license, says it has been 
contended that the forfeiture was waived by 
the acceptance of rent. There is no doubt 
but that such a forfeiture as the present may 
be waived, by a subsequent acceptunce of rent, 
but that only holds in cases where the party 
at the time of receiving rent 18 COGNIZANT 
OF THE FACT OF FORFEITURE, now here 
it does not appear that the lessor was cogni- 
zant of the forfeiture, and so Buller, J. in 
the same case says: “ It has been established 
in many cases that acceptance of rent shall 
not operate as a waiver of the forfeiture un- 
less the landlord has notice at the time that 
a forfriture was incurred—there is also a 
similar case in Cowp. 243. 














SKETCHES OF THE AMERICAN 
BENCH AND BAR. 





JUDGE KENT. 


Tue gentleman who forms the subject 
of this sketch is one of the most distin- 
VOL. II. 3 





guished jurists of our state. Unlike most 
of those who now occupy elevated places, 
his appointment to the office of Circuit 
Judge of the first circuit, was made solely 
on the ground of his purity of character, 
legal acquirements, and pecaliar fitness 
for the station. Unlike most of our distin- 
guished men who hold offices of profit and 
responsibility, he brought no peculiar po- 
litical services to assist in his elevation ; 
and even in these days of party strife and 
animosity, no murmurs of disapprobation 
were heard on the announcement of his 
appointment—a compliment to his repu- 
tation as a man, and his ability as a judge, 
under the circumstances attending it, 
merited and received by few. Gifted by 
nature with a mind clear, comprehensive 
and cultivated, well stored with the richest 
treasures of knowledge, all conceded that 
he was eminently qualified to discharge 
the delicate, arduous and important du- 
ties which would devolve upou him, Ex- 
perience has shown that the views enter- 
tained of him were correctly formed. His 
intercourse with the Bar is marked by that 
peculiar tact which wins confidence and 
commands respect. In his decisions he is 
clear and comprehensive, and he is gifted 
by nature with that happy temperament 
which it is essential to possess in order to 
fulfil the duties of the station he now occu- 
pies. In addressing a jury, his manner is 
striking, from its calmness, dignity and 
self-possessiun. Though a case may have 
occupied several days, though the facts 
may be numerous, and the points of law 
intricate, he charges with a clearness, ac- 
curacy, and precision, that satisfies the 
hearer that his mind has grasped the sub- 
ject, and his memory been tenacious in re- 
taining the minutest facts. His eloquence 
is of that description which appeals to the 
judgment rather than the fancy; that 
seeks to convince, rather than captivate. 
Judge Kent is small in stature, but sym- 
metrically formed. The characteristic of 
his countenance, which would be consid- 
ered the most striking by the physiogno- 
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mist, is benevolence; for it wears a pe- 
culiarly amiable expression, and though 
the brow is lofty, and the whole face stamp- 
ed with remarkable intelligence, benevo- 
lence is still predominant, and it seems to 
hold a controlling influence over all. His 
eye is not easily described. It is not pe- 
culiarly bright or penetrating, but it is one 
of those through which we often fancy we 
discover the rays of genius, mellowed by 
an obstruction which renders the light 
more beautiful. 

For urbanity of manners he is pro- 
verbial; and in his social relations, no man 
is more beloved. There are many in this 
city who have felt the benefits of his liber- 
ality, and in the prayers of sufferers re- 
lieved by him, his name has often been 
uttered. It matters not whether such men 
rise to eminence under the flattering smile 
of prosperity, or the dark frown of adver- 
sity. In both paths there are dangers and 
difficulties to encounter, and he who, re- 
sisting the allurements of the one, or over- 
coming the influences of the other, stands 
at last on the eminence of moral and intel- 
lectual superiority, deserves in either case 
the commendation of his fellow-citizens. 
The subject of the present sketch is now 
in the prime of life, and he occupies a po- 
sition not less honorable to himself than 
beneficial to the public. Long may we be 
permitted to have justice administered by 
one so capable and worthy.* 


REMARKABLE TRIALS. 


THE CROSS OF MURDER. 
From the “Observateur de Tribunauz.” 
URIARTE’S CASE. 


On the road from Barcelona to Valencia 
is a pass, known by the name of Col de 
Balaguer. Hemmed in between the ocean 
and a chain of hills, the road is nearly 
throughout the whole passage commanded 
by rugged and abrupt rocks. In one place 
this road forms an angle, just where certain 
fissures, in some detached masses of rocks 
of great size, afford a convenient shelter 





* We copy the above sketch from the “ New 
Mirror,” with permission of the Editor, our much 
esteemed friend, Gen. George P. Morris. 


for robbers and malefactors. This spot 
has been rendered famous for the numer- 
ous murders there committed, and six 
crosses, planted at very short distances 
from each other, announce to the traveller, 
that christians, surprised by death in this 
fatal spot, without receiving the extreme 
unction, have not as yet been interred in 
consecrated ground. 

All these murders, remarkable for their 
singularity, were accompanied with the 
same circumstances. The first victim, 
which fell in this formidable defile, was a 
rich merchant. In the month of March, 
1828, as he was repairing from Lerida to 
Tortosa, business had induced him to turn 
aside from the direct road ; he was travel- 
ling alone on a mule. The next day a 
mendicant friar found him bathed in his 
blood by the road side. A ball had struck 
him in the forehead between the eyes ; he 
was stripped of his money and jewels; 
but the murderer had left his other proper- 
tyuntouched. His mule was quietly feed- 
| ing at some distance, and his portmanteau 
| had not been touched. What rendered 
this murder more singular was, that a 
rudely carved wooden eross had been 
placed between the arms of the victim, 
The officers of justice repaired to the 
scene of the murder; but they could dis- 
cover no indications, which enabled them 
to trace the assassin. Five similar mur- 
ders were successively committed in the 
same place, and the victims were all struck 
with the same precision by a single ball, 
by which they must have been instantly 
killed; and every time a wooden cross 
was found by them. 

All these crimes occurred at short inter- 
vals. 

On the eve of the festival of St. Hilary 
of the year already mentioned, (23d Octo- 
ber, 1828,) Don Sebastian Aravedra, who 
had sold his wool, (brought from Segevia,) 
at Barcelona, was murdered on this road, 
while returning to Murcia to superintend 
his olive orchards. 

On the Sunday of Quasimodo (first Sun- 
day after Easter,) 1829, Don Juan Andras 








Escoriaso, after having delivered a cargo 
of muskets at Tarragona, was returning to 
Tortosa on business, when he was killed 
on the same spot. 

On the 24th February, 1830, Zoanofer, 
atravelling merchant, after having travelled 
through Navarre and a portion of Catalonia, 


was going to Tortosa to take a boat and’ 
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ascend the Ebro, when he fell in the same 
manner. 

Seven days before all Saints Day of the 
same year, Don Antonio Paquito Dirba, 
hunter and smuggler, who that very morn- 
ing had, in the neighborhood of Balaguer, 
assisted at the fraudulent introduction of a 
cargo of French tobacco, was assassinated 
without being able to defend himself, al- 
though he hada gun on his shoulders, 
which was found loaded. 

On the 14th January, 1831, Nervas y 
Alaves received at Tortosa, a portion of 
the liquorice juice of Catalonia, he was 
murdered on the same spot and is the last 
of the victims killed in this pass. 

These rocks became famous, or rather 
infamous from this period, and were shun- 
ned, not only by travellers, but by the in- 
habitants of the vicinity. Some shepherds 
related, that when conducting their goats 
in this direction, they had found faded 
flowers strewed on the tombs of the stran- 
gers, by some unknown hand; they even 
asserted, that oceasionally of an evening, 
they had seen a shadowy form of lofty 
stature kneeling near the crosses ; but that 
every time they attempted to apprvach, he 
had vanished. They also fancied, that 
they had heard melancholy moans escaping 
from the foot of the hill. A religious ter- 
ror surrounded the spot; and few were 
found bold enough to approach it after 
sunset, 

Justice had in the mean time made every 
effort to discover the criminal, but in vain. 
It is true, that rumor had intimated some 
suspicions against Venceslas Uriarte, who, 
though residing in the province, was not 
born in it. His past life was unknown, it 
was however surmised, that prior to the 
revolution of 1822, he had been jailor 
(Alcayde,) in some of the prisons of the 
Inquisition. It was also known that he 
had served in the army of the Faith. He 
had resided for some years in the neigh- 
borhood of Tortosa; and though he had 
no visible means of existence, he lived in 
affluence. Notwithstanding his noted piety, 
he was regarded as malicious and vindic- 
tive; and some of his sayings had been 
reported, which led persons to suppose 
him capable of the greatest crimes. 

On being asked one day, how it came to 
pass that a marksman, as skilful as he was, 
did not like hunting! he answered : “ that 
it was necessary to run in order to finda 
hare, and after having fired at him, it was 





often necessary to run to pick him up, and 
you had still to run in order to sell him. It 
was easier to wait for a man, who comes 
of his own accord, and who when killed, 
only gives you the trouble to search his 
vallet (sws alforjas.’’) 

On another occasion, he became angry 
with Antonio Paquito Dirba, on account 
of a mere trifle, after having accompanied 
him ona hunting excursion in the Alfaques,* 
they had entered the hut of a fisherman to 
procure some refreshments ; and succeed- 
ed only in procuring a salad. Antonio, in 
serving up the sauce to his companion, 
used rather awkwardly the rude wooden 
spoon, which had been given him for this 
purpose.t Venceslas pretended, that he 
used the convex part of the spoon, instead 
of the hollow for the purpose of taking the 
liquid, while Antonio insisted that he em- 
ployed the concave side of the spoon. A 
violent quarrel ensued, although a third 
person, who had no knowledge of the dis- 
pute, and to whose inspection the spoon 
was submitted, declared, on first sight of 
it, that it was perfectly flat, and had no ex- 
cavation on either side. The cause of this 
altercation was certainly trifling, and yet 
Uriarte harbored a deep resentment against 
Antonio Paquito Dirba, who, three days 
afterwards, was assassinated at the pass of 
Ballaguer. 

During Lent, in 1832, a troop of come- 
dians had met with great success at Terra- 
gona, by playing a sacred drama, (auto- 
sacramental,) entitled, ‘‘ The Decapitation 
of St. John the Baptist.” Hoping to meet 
with an equally favorable reception at Tor- 
tosa, they put their baggage on the back 
of two mules, and began their journey ; 
but Hernando Garcia, who performed the 
part of Saint John the Baptist, could not 
be prevailed upon to entrust the precious 
head of the Saint, with his beautifully en- 
amelled eyes, which were constantly in 
motion, and which was an important ele- 
ment in the success of the representation, 





* The mud and sand carried along by the Ebro has 
accumulated at the mouth of this river, and there 
formed a great number of small islands, called Alfa- 
ques. They extend for several leagues into the ocean, 
and are ak separated from each other by pools of 
stagnant water of a few inches in depth. Covered 
with a thick growth of aquatic plants (cagnas,) they 
afford shelter to an innumerable quantity of water 
fowl, especially wild ducks and flamingos. Alfaque 
signifies literally a bank. doe Bay 

+ Salad, in Catalonia, is prepared by cutting it into 
small pieces, which float in a mixture of water, oil and 
vinegar, which the Spaniards call caldo (soup.) 
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to the careless hands of a muleteer.* In 
order to secure it still further from all acci- 
dent, he had fastened the head of the Saint 
on his own, It was already late, and the 
mist which rose from the ocean was chill 
and piercing. Garcia therefore abandoned 
himself to the guidance of his steed, after 
having carefully enveloped his face in his 
cloak. He was travelling alone, and far 
in the rear of his comrades, when, on his 
turning a rock, a gun was fired, which 
caused his horse to rear and throw him 
on the ground. While in this situation, 
and struggling to disentangle himself from 
the folds of his cloak, he saw a man rush- 
ing towards him with a gun in his hand. 
Garcia rose immediately and seized his 
knife, without which no Spaniard travels. 


other, and the eyes of the Saint rolling in 
a frightful manner in their orbits, as well 
as the two sparkling eyes of Garcia look- 
ing at him; he thought that he had to 
do with the devil, and was seized with 
indescribable fear. He fled ; but his a/pa- 
ragatas, (shoes made of hemp,) became 
entangled in the briars. He attempted to 
climb, aud to aid his ascent by means of a 
palmetto, which he laid hold of for this 
purpose ; but the shrub, yielding to his 
grasp, is torn up by the roots, and he rolls 
at the feet of Garcia, (who pursued him,) 
stummering nolt me tangere, satanas, Vade 
retro! The companions of Garcia, who 
had been brought to the spot by his cries, 
beheld Uriarte extended on the earth with- 
out motion : fear had caused him to swoon. 
He is immediately searched. He wore a 
suit of hair cloth. In his pockets were 


St. Dominick ; likewise a dagger, four balls 
carefully enveloped in small pieces of 
greasy linen, and in a small box, a few 
charges of English powder. His gun 
showed that it bad just been discharged. 
Uniarte, forced by the nature of the evi- 





* It is very usual in these autos sacramentales to 
represent the martyrdom of some saint. To exhibit 
the decapitation, an actor of low stature is selected, on 
whose head is affixed another of pastebuard o1 wax, 
adjusted in such a manner that it may be struck off 
without in the slightest degree injuring the actor, 
whose natural head is comp'etely conceakd by his 
dress, The illusion thus produced is really terrific. 
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you (said the magistrate) place the sign of 
our redemption near the victims of your 
villany ?’ “It is nothing (was the reply) 
to kill the body, but it is an abominable 
crime to destroy the soul,” I brought to 
their tombs flowers and prayers to save 
them some days of purgatory. I placed 
by their side, as soon as dead, a cross that 
had been blessed, that they might be able, 
if not in a state of grace, to drive away 
the demon. But I have seen him, there 
he is! said Uriarte, on seeing Garcia, who, 
in order to explain to the magistrate how 
he had escaped being killed, advanced 
with his two heads, There he is « « #! 
There he is! cried he; seized with a vio- 
lent nervous spasm, and after struggling 


| some time, he fell again into a swoon. 

Uriarte, for it was he, surprised at hav- | 
ing for the first time failed in his aim, was | 
already preparing to flee; but when he | 
beheld the two heads placed one upon the | 


Uriarte, having for just cause, declined 
the jurisdiction of the inferior tribunals, 
was, conformably to article 9, tit. 7, book 
2d of the Ordinance of 1567, at the request 
of the procurator fiscal, brought before 
the Court of the Alcaldes del Critvea, 


| when the depositions of witnesses furnish- 


ed the facts we have already narrated. He 
was in consequence sentenced the 13th of 
June, 1832, in comformity to articles 2, 3 
and 4, tit. 34, De los Homicidios, book 8, of 
the Ordinance uf 1567, to be bung and 
have his property confiscated, 

The following is a translation of the 
laws by which he was condemned :— 

Article 2. Whoever wounds another by 
lying in wait for him, shall die. 

Article 3. He who kills anather must 
die, even if the kiliing happened while he 
was fighting with him; always excepting 
the case of lawful defence. 

Article 4. He who has killed, or wounded 
another in robbing him on the road, besides 


the corporal punishment which he ought 
i 5 
found a rosary, a prayer buok, and hairs of 


to suffer, is deprived of half his property 
for our benefit ; if he has stolen on the 
road more than a hundred maravedis, - al- 
though he has neither wounded nor killed, 
let him lose half his property, one half for 
the use of the person robbed, and the other 


| half for our use. 
dence, avows his crimes. ‘“‘ But how dared 


The sentence of Uriarte was confirmed 
by the Council of Castille; but the well 
beloved sovereign, in consideration of the 
sincere piety of the criminal, commuted 
his punishment in perpetual imprison- 
ment. This was the last act of grace 
signed by the royal hand of Ferdinand 
VIL. of Pious Memory. 
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CONCEALMENTS ON EFFECTING 
LIFE INSURANCE. 


We have elsewhere adverted to the law 
relating to concealments on effecting poli- 
cies of insurance, (see p. 102, vol. 1.) and 
we there fuund the law on this subject to 
be, that a suppression of any material fuct, 
or a false answer to any material question, 
must avoid the policy. ‘There is no point 
on which this question so frequently arises 
as on concealment of habits of intempe- 
rance. This is a circumstance on which 
opinions may reasonably differ. One man 
may indulge, without apparent harm to 
his constitution, while the same excess 
would be positively injurious to another. 
Intemperate habits may not, for a long 
time, injure the constitution, and the im- 
mediate cause of death may not proceed 
from them. The question in such cases 
is, how far was there concealment. We 
apprehend, if there was a positive sup- 
pression or misrepresentation of the truth, 
the policy would be vitiated. This point 


is illustrated by the following case :— 
“ The declaration was on a policy of in- 


surance upon the life of Peter Stoneman, 
made by the plaintiff at the office of the 
defendants, for 400/., dated 2d of October, 
1839; it set out also the declaration made 
by the plaintiff as to his interest in the 
life, and as to the health, and sober and 
temperate habits of the assured, the lia- 
bility of the company, and the death of 
Peter Stoneman. Plea, that the declara- 
tion made by the plaintiff was not true as 
to the sober and temperate habits of Peter 
Stoneman, but that he was of intemperate 
and diunken habits, and so the policy was 
void. For the plaintiff, it was shown that 
Stoneman was a man of strong constitu- 
tion, though it was admitted that he was 
not a man who was never intemperate, 
but that he would sometimes spend a day 
or two at the Somerset Arms, where he 
would drink five or six pints of ale in the 
course of the day, but that he was not sys- 
tematically intemperate; that he never 
took enough to buit him; that he had not 
the appearance of a man affected by the 
habitual use of liquor; and a medical wit- 
hess said that Stoneman died of inflamma- 
tion of the lungs, which inflammation was 
totally unconnected with intemperance or 
habits of drunkenness. 

Bompos, serjt., for defendants.—The ar- 











gument on the plaintiff's side is, in effect, 
this: “that the office has no right to resist 
their claim, because if they can show that 
the man’s health was good—if his consti- 
tution remained unimpaired—it did not 
matter whether the man was a drunkard 
or not.” Our answer is, the contract stipu- 
lates that the insured shall be of sober and 
temperate habits. The witnesses for the 
defendants proved the contrary of the fur- 
mer evidence; that the deceased was a no- 
torious drunkard; that he had ofien been 
turned away from his employment for this 
fault; some of them had seen him drink 
fifteen pints of cider before dinner, and he 
would be away for a week or a fortnight 
together, drinking. This habit was said to 
have lasted up to the time of his death, and 
to have began before any of the witnesses 
could recollect its commencement, though 
some of them hed known him for many 
years; all the witnesses spoke to his geue- 
ral drunken habits, some had been his 
companions, and others had seen him con- 
stantly. It was said that he drank harder 
in 1889 than he had ever done, and the 
plaintiff himself had been heard to speak 
of his drunken habits, and to blame him for 
them. 

Erle, in reply. 

Cotrripeg, J., (in summing up.)—The 
question on the record is respecting the 
halits of Peter Stoneman, the deceased. 
You have to say, whether, upon the 2d of 
October, 1839, and for such a reasonable 
time backwards as would allow of a man 
evincing a habit, Stoneman was a tempe- 
rate man. It is said by the plaintiff's 
counsel, that the question is, whether the de- 
ceased was intemperate to such a degree as 
to injure his health. I differ frum that po- 
sition: for the society has a right, from 
many motives of their own, to act upon what 
rules they please, and to stipulate, as in this 
case, that even though a man’s health be not 
impaired, every person whose life is insured 
at their office, shall be a person of temperate 
habits. His Lordship then went over the 
evidence, and concluded :—You ought to 
say, upon the weight of this evidence, 
whether the man, Stoneman, was of sober 
and temperate habits at the time of the 
insurance.—Verdict for plaintiff. South- 
combe v. Merriman, (1 Car. & M., 286.) 

The rule Jaid down by Mr. Justice Cole- 
ridge, which we have printed in italics, is 
an important one, and we wish to direct 
our readers’ attention to it. 
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THE LAW OF JOINT STOCK COM- 
PANIES. 


THE FORFEITURE OF SHARES. 


Tue forfeiture of shares is a right which 
is usually reserved to the directors in the 
formation of a Joint Stock Company, 
whether by act of the legislature or deed 
of settlement. It is a very important one, 
and may be often resorted to with advan- 
tage. The forfeiture is usually made to 
take place either on failure to sign the deed 
of settlement, or on the non-payment of 
calls. The latter is the more usual event 
on which this right of forfeiture is acted 
on. One of the peculiarities of this species 
of partnership is the frequency with which 
its members are changed, and the more 
this can be facilitated, the more easily can 
the affairs of the company be carried on. 
A person frequently takes shares, and pays 
one or two calls, but from various reasons 
he pays no more. He, perhaps, speculated 
for the rise, and cannot readily make any 
further payment; he gets alarmed as to 
his responsibility, and is unwilling to incur 
further risk ; he cannot readily dispose of 
his shares, and hence the question of for- 
feiture arises. The clause of forfeiture on 
nonpayment of calls is usually drawn in 
two ways. The first, and perhaps the more 
usual mode of framing it, is to provide that 
on default or in payment of any call, the 
share shall be forfeited by an extraordina- 
ry board of directors especially called for 
that purpose, and by an extraordinary 

eneral meeting called for that purpose. 
The other, and the better mode of draw- 
ing the clause, is to provide that on non- 
payment of a call the share shall be for- 
feited, subject to be restored by the direc- 
tors, on a special application being made 
for that purpose. In either case, the 
clause usually goes on to provide that when 
a share is forfeited, the holder shall lose all 
his interest in the company, and a subse- 
quent clause in general gives the directors 
power either to sell such forfeited shares, 
orto cancel them for the benefit of the 
company. When a forfeiture takes place 
regularly in this way, under the provisions 
of the deed of settlement, and more espe- 
cially as in the ordinary case, if express 
notice is given to the holder of the clauses, 
and of the intention of the directors to act 
on them, we apprehend that there can be 








no doubt that the holder is absolutely di- 
vested of all his interest in the com any. 
It is necessary, in the opinion of the ion 
tors, for carrying on the company, that the 
call should be made, and if the money be 
not paid by the holder, an opportunity 
should be given them to raise it elsewhere, 
On the other hand, the shareholder is often 
desirous of having his shares forfeited, 
thinking, in this way, to escape further 
payment, or to avoid responsibility, and 
having done so, he cannot afterwards turn 
round and put in for his share of the profit, 
if the concern succeeds. This we appre. 
hend to be quite clear, when clauses of the 
nature we have alluded to are inserted in 
the deed of settlement; but if there are 
no such clauses the case may be different, 

In a late case, (Prendergast v. Turton, 
1 Yo. & Col. N. C. 98.) The circum- 
stances were these. In February, 1825,a 
Joint Stock Company was established, for 
the purpose of working a mine, the capital 
of which was to consist of 200 shares of 
50/. each. The directors had the power 
to exact. the full payment of 50/. on each 
share, but if further aid were required, 
then they were to call a meeting of the 
proprietors, and submit to their decision 
the propriety of increasing the number of 
shares, or of taking such other steps as 
might appear advisable. The plaintiffs, 
who were shareholders, paid the full 
amount of their calls, but in October, 1826, 
were informed by the secretary of the 
company that he had some time since men- 
tioned to a person (who was the plaintiff’s 
agent for payment of their calls,) that in 
the previous July, the directors had re- 
solved to increase the amount of calls on 
eachshare. To this the plaintiffs objected, 
and they refused to pay the additional calls. 
After some altercation, the plaintiffs left 
the country, and in July, 1828, the shares 
were declared forfeited. The other share- 
holders then continued to work the mine, 
but the concern was unsuccessful till the 
year 1835, when it began to make an in- 
creasing profit. In November, 1837, the 
plaintiffs as they alleged by their bill, re- 
turned to England. In September, 1838, 
they filed their bills to be let into the ac- 
count of the profits with the other share- 
holders. Sir K. Bruce, V. C. said, ‘* whe- 
ther the course which the directors thought 
proper to take as to the forfeiture of the 
shares was such as ought to have been pur- 
sued, and whether their proceedings could 
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not have been set aside, if steps had been 
taken in time for that purpose, it is not 
necessary to decide. The point which has 
struck me is the time at which the suit has 
been instituted, having regard to the pe- 
culiar nature of the property, and the cir- 
cumstances of thecase. This isa mineral 
property——a property, therefore, of a mer- 
cantile nature, exposed to hazard, fluctua- 
tions, and contingencies of various kinds; 
requiring a larger outlay, and producing, 
perhaps, a considerable amount of profit 
in one year, and losing it the next. It re- 
quires the parties, therefore, to be vigilant 
and active in asserting their rights. 1 was 
anxious to have the chasm between the 
years 1828 and 1837, in some manner filled 
up—to have the conduct of the plaintiffs, 
during that time, in some manner explain- 
ed. But I am unable to find the means 
of doing this. Here is a mineral property, 
the subject of great uncertainty and fluc- 
tuation. After its character has been es- 


tablished with much difficulty; after a pe- 
riod of nine years, during which they ren- 
dered no assistance to the concern, a claim 
is brought forward by those who are now 
willing to share in its prosperity. 


It ap- 
pears to me, that although this is a case to 
be decided in equity and at the hearing, 
and not on any interlocutory motion ; it is 
impossible to say that the plaintiffs can be 
assisted. There is no evidence of their 
recent discovery of their rights.” The 
bill was accordingly dismissed but without 
costs, his honor intimating it as his opinion 
that it was not an unfit case to be submit- 
ted to the Lord Chancellor. 

Another point bearing on the same sub- 
ject has been recently decided by the same 
learned judge. By one of the clauses in 
a deed of settlement, on the formation of a 
joint-stock banking company, it was pro- 
vided, “‘ that all debts due to the company 
by or on the part of any proprietor in re- 
spect of cash advances, or otherwise, 
should at all times, and in all cases, be the 
first and paramount lien on all the shares 
and stock of such proprietor, and the di- 
rectors were empowered to cancel, extin- 
guish and declare forfeited, or to sell and 
dispose of such shares, either wholly or in 
part, as the case might require, by way of 
or towards satisfaction or liquidation of 
such debts, and that every such person 
should henceforth cease to be a proprietor 
of the company, or to retain any interest 
therein in respect of the shares so can- 


celled, extinguished and declared to be 
forfeited, or so to be disposed of as afore- 
said.” A holder of 1060 shares being in- 
debted to the bank for cash advances, a 
notice, dated 30th May, 1837, was given 
to the shareholder, that, unless he redeemed 
the 1000 shares by payment of the balance 
of his account with the bank, on or before 
the 13th day of June, the directors would 
on that day proceed, under the clause of 
the deed of settlement, to cancel, extin- 
guish, and declare his shares forfeited, and 
to place the value of the shares, on that 
day, to the credit of his account with the 
bank. The balance not being paid, the 
directors, by a resolution, declared the 
shares to be cancelled and forfeited; and 
it appearing to them that the value of the 
shares on that day was £10,000, it was re- 
solved that credit should be given to the 
proprietor for that amount in his account. 
A bill having been filed to set aside the 
cancellation, it appeared that the market 
price of shares on the 13th of June, slight- 
ly exceeded the price allowed by the di- 
rectors, but the evidence proved that if the 
1000 shares had beencarried into the market, 
the price would have been reduced great- 
ly below the amount allowed by the direc- 
tors. It was held that the directors, placing 
themselves by the cancellation in the situ- 
ation both of vendors and purchasers, were 
bound to allow the highest market price 
which could be obtained for the shares, 
without speculating on what might be the 
effect of throwing the 1000 shares into the 
market, and the cancellation was declared 
void, and was set aside. (Stubbs v. Lister, 
1 Yo. & Col. N.C. 81.) 








U. S. DISTRICT COURT. 





U.S. District Court for the Southern District 
of NewYork. 


Before the Hon. 8S. R. Berts. 
In Admiralty. 


Ricuarpson v. THe Suie JvumvetTe.— 
Oct. 5th, 1842. 


Where a seaman received an injury on board a vessel, 
resulting from the freezing of his feet, and ampu- 
tation of his toes, and when the vessel arrived in 
Norfolk, he was, with the consent of the captain, 
placed in an hospital where he received proper sup- 
port and medical attendance, but left before he was 
entirely cured, and it appeared that when he left 
the wounds were fast healing, and he was told by 
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the physician attending him, that his foot should be 
kept still until it was perfectly recovered, and the 
libellant, disregarding the advice of the physician 


came tothe city of New-York, and was obliged | 
immediately afterwards to employ a surgeon to | 
do, and | 
he incurred large expenses for board, and he sought | 
to recover all disbursements and liabilities incurred | 


dress the wound, and still continued so to 


since he left the hospital, and alsu the worth of the 


care and treatment asif provided by himself dunng | 


the period he was in the hospital, and compensation 


by way of damages for the loss of time and general | 
debility, superinduced by the injury received, and | 


it appeared, by the evidence of the physician who 


attended him, that if the seaman had remained at | 


the hospital, the wound would have entirely healed 
—Held, that such suit could not be sustained. 


The facts of the case appear in his | 


H onor’s adjudication. 

Nash and Noble, for libellant. 

Bushnell, for respondent. 

Betts, J.—This action seeks a remedy 
against the vessel fur expenses incurred 
by the libellant in consequence of an injury 
received whilst serving as mariner on 
board. 


The injury was a serious one, resulting | 


from the freezing of the libellant’s feet on 
a winter voyage, and the consequent am- 
putation of his toes. The wounds are not 


yet entirely healed, and the libellant re- 


mains a cripple, unable to resume his em- 
ployment as a seaman. 

When the vessel arrived at Norfolk, 
immediately after the injury, the captain, 
with consent of the libellant, had him 
placed in the hospital, where he received 
all proper support and medical attendance 
for a period of seven or eight months, and 
was subsequently brought without expense 
to the public hospital at Staten Island, 


was well provided for, both as to surgical 


forts. He remained there from September 
30th, 1841, to July 13th, 1842, and then 
left before he was entirely cured. 

The attending physician testifies the 
wounds were at the time fast healing, but 
that quiet was indispensable to their entire 
cure, and that he charged the libellant to 


fectly recovered. He thinks had the libel- 
lant remained at the hospital, the wound 
would have been entirely healed long be- 
fore this time. 

The libellant came to the city, and was 
obliged immediately afterwards to employ 
a surgeon, and continues the dressings 
still. He also incurred large expenses for 
board. 


He now seeks to recover all disburse- 
ments and liabilities incurred since he left 
the hospital, and also contends that the § 
worth of the cure and treatment, as if © 
provided by himself, is to be allowed him © 
during the period he was in the hospital, 7 
and that he is furthermore entitled to com- 
pensation by way of damages for the losg 
of time and general debility superinduced 7 
by the injury he received. 

The maritime law, in securing seame 
the right of resort to the ship for expenses 
incurred in being cured of diseases or ine 
juries sustained in service of the ship, sup. — 
plies a rule of indemnity only. (Laws of 7 
Oleron, art. 6; 7 Hanse Towns, art. 39 y 
45 Wisbury, art. 18, 19; Jacobson, 144.) 
It affords no ground for a claim against the © 
ship for compensation m gross to cover | 
expenses that may accrue consequeutially | 
from the injury, much less to render the” 
sailor an equivalent fur loss of time, or hig” 








| 448. 
where he was further taken charge of, and | 


| provision on buard in that behalf. 
| R. 154, 155. 


personal disablement, except possibly in 7 
the case of wounds or capture in defend. 7 
ing the ship. (Consulat del Mar. ch. 182,7 


| Hans. Laws, 35; Cleirac’s Sea Laws.) 


The strict right is, for the sailor to ree 
main with the ship, and be there nursed 
and supplied with needed medical assis- © 
tance, and it has been made a serious ques- 


| tion, whether, if the vessel is furnished 


with medical stores in conformity with the 
Act of Congress, a seaman can, uuder any 7 
exigency, leave her at his own election, 
and demand the expenses of his support | 
and treatment elsewhere. (2 Megan, 541. 
LSumn. 151. 1b. 591. 1 Gilp. 438. Ib. 7 
1 Peters’ Ad. 142, 152.) 

If, however, the master asseuts to his 


. | going on shore, the cases hold the vessel 
treatment and his personal wants and com- | 


not exonerated of the expense of his cure, 
although there might have been sufficient © 
1 Sumn. 
But it is equally clear that 
if the sailor will leave the vessel so fur- 
nished, without the consent of the master, 


_he cannot, as matter of right, impose the 


t . A . | expenses he may thus incur on the ship. 
keep his fvot still, and not use it until per- | 


These principles, in indicating the rela- 
tive rights of owner and seaman, furnish 
also the rule by which the present case 
must be determined. 

The libellant left the vessel by consent 
of the master, and was placed in a public 
hospital, and this, in relation to any ulte- 
rior claim against the vessel, must be of 
the same effect against him, as if quarters 

| and medical attendance had been secured 





4 
3 











THE NEW-YORK LEGAL OBSERVER. 





Mottram v. Heyer. 





him on shore, at the charge of the mas- 
ter alone. 

In the latter case it could not be suc- 
cessfully contended that the sailor could 
have the option to leave such provision 
and select his own accommodations, and 
still charge the expense upon the vessel. 

He would be required to adhere to the 
arrangement, and to abide by the provision 
on shore, so long as it was continued him, 
and was sufficient and proper in itself as a 
substitute for the vessel. 

The same reason applies to hospitals. 


He went there of his own accord. The 
provision for his comfort and cure were in- 
comparably superior there to what could 
be furnished him on board the ship, and 
having made the election, and the master 
having assented to it, the sailor, in all jus- 
tice, should be bound to continue in that 
situation as long as it was freely furnished 
him. 


It is not necessary to say that masters | 


may of right compel seamen to leave their 
vessels and go into hospitals, but I have no 
difficulty in holding that this course, par- 


ticularly in the United States, being so 
greatly to their advantage and comfort 
every way, if voluntarily assented to on 
their part, will be both approved and up- 
held by the Court. 

Every consideration of humanity and 
public policy in respect of this class of men, 


commends most strongly, their being 
placed, when sick or wounded, in our hos- 


pitals, in preference to being kept on ship- | 


board, or trusted to their own discretion 
on shore. 


The libellant in this case, of his own 


ing physician, left the hospital where he had 
the privilege of remaining, and I do not 
think there is any color of law or equity to 
support his claim against the vessel now, 
for disbursements which would have all 
been spared him had he continued to use 
the privileges provided him. 

Public policy would induce the Court 
to discourage seamen leaving the hospitals 
under like circumstances, and without 
some stern rule of law interposed to sup- 
port an action of this description, I should 
be wholly indisposed to give it counte- 
nance. 


Libel dismissed, but without costs. 


4 











SUPERIOR COURT. 





Before the Hon. Samuet Jones, C. J., 
and Judges Oakiey and VANDERPOEL. 


Morrram v. Hever.—April 10, 1843. 


STOPPAGE IN TRANSITU. 


The defendants who were merchants residing in 
New-York, ordered goods of the plaintiffs, who were 
manufacturers in England. The goods were shipped 
and arrived at New-York on the 7th of April, 1842, 
when the bills of lading were delivered to the de- 
fendants and they paid the freight. The goods were 
subsequently removed to the public store, and on 
the 29:h of April following, the duties were paid by 
the defendants and they were removed to their store. 
On the 28th of April, the defendants stopped pay- 
ment, and the agent of the plaintiffs then demanded 
the goods of them, but they refused to give them 
up, and they were thereupon replevied: Held, that 
the goods were not at the time in transitu so as to 
enable the venders to stop them. 


Reptevin.—The declaration charged 
the defendants with detaining certain pro- 
perty of the plaintiffs received from the 
captain of the packet ship Cambridge. 
Plea, general issue with special notice. 
The case was tried before his Honor Judge 
Oakley, and a verdict was taken for the 
plaintiffs, subject to a case to be made. 

The facts appearing in evidence were 
these, the defendants, who were merchants 
in this city, gave an order upon the plain- 
tiffs who are manufacturers in England, 
for a quantity of hardware, and requested 
that the goods should be shipped to them 
at this port. The plaintiffs fulfilled the 
order, and on the 18th of February, 1842, 
they shipped the goods on board a packet 
then lying in the port of Liverpool and 


accord and against the advice of the attend- | Sate et the. gue A 





from the master a bill of lading to deliver 
the goods to the defendants or order—they 
paying freight, &c. 

The goods arrived in the port of New- 
York on the 7th April, 1842, and on the 
same day the defendants paid the freight 
and received the invoice, and on the 9th 
of the same month they entered the goods 
at the custom-house. 

On the 16th of the same month, the goods 
were sent from the ship to the public 
stores; and on the 29th the duties having 
been paid by the defendants, the goods 
were delivered to the defendants, who re- 
moved them from the public store to their 
own store. Previous to this, viz: on the 
28th of the same month, the defendants 
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stopped payment, and the plaintiff’s agent 
then requested the defendants to return 
the goods; this they declined to do, and 


thereupon the plaintiffs on the 29th, and | 


after the goods were in the defendant’s 
store, brought this action, and the goods 
were removed by the officer. 


tiffs. 
The following points were relied upon 
by the learned counsel. 


the courts. 

Il. A claim of the goods is sufficient, 
and the right of the claimant then attaches 
while the other party cannot by any after 
act affect such right. 

ILI. The goods were not in the posses- 
sion of the defendant: the duties had not 
been paid on the 28th of April, when they 
admitted their insolvency and we had made 


our demand, nor according tothe statement | 
of one of the defendants, had the goods | 
even been entered (although this turns out | 


not to be the truth.) 

IV. The possession had not so far 
changed as to destroy the stoppage, and 
all the reported cases show the right of 
stoppage in transitu under similar circum- 
stances. 

V. The verdict should stand. 

E. H. Owen, contra, relied on the fol- 
lowing points : 

I. The right of stopping in transitu con- 
tinues during the transitu of the goods and 
no longer, when that ends the right 
ceases. 

II. The transitus had unquestionably 
ended before the goods were taken under 
the writ of replevin issued in this cause: 


for the defendants were then, and had | 


weE | Bef . M. -FFE 
been some time in the actual corporeal pos- | Before the Hon. M. Unsnoerrer, and 


session thereof. 


Ill. The transitus had also ended pre- | 
vious to the demand on the 28th April, to | 


wit: on the day the goods arrived at the 


port of destination, and the freight was | 
paid which was on the 7th April, 1842, 2 | 


Kent, 546. 

IV. But if the transitus had not ended 
previous to the demand on the 28th April, 
still that demand was not sufficient to stop 
them, such demand should have been upon 
the middle man and not upon the defendants. 

V. The verdict should be set aside and 
(the return of the goods being waived) a 
verdict rendered for the defendants for the 
value of the goods. 








Per Curitam.—This case involves a ques- 
tion in relation to the stopping of goods 
in transitu. The goods in question were 
shipped by plaintiffs to defendants, regu- 
larly consigned to them. They arrived 


in this city. The bill of lading was deliv- 
| ered tothe defendants by the captain of 
Charles Edwards, appeared for the plain- | 


the ship, and the freight was paid to him, 
The goods were entered at the custom- 
house by the defendants, but the duties not 


| being paid, they were sent to the public 
I. Stoppage in transitu is favored by | 


store. While they were thus situated, and 
before the payment of the duties, the de- 
fendants failed, and the plaintiffs by their 
agent, demanded the goods of the defend. 
ants who refused to deliver them. The 
question is, whether the right to stop the 
goods tn transitu, continued to exist. We 
are of opinion that it did not. We think that 
by the delivering of the bill of lading to 
the defendants and the payment of the 
freight by them, aud their entry of the 
goods at the custom-house, the transitus 
was ended. The defendants thereby ob- 


| tained such a possession of the goods as 


gave them full power to control them, as 
against the acts of their former owners. 
We consider the payment of the freight as 
an important circumstance in the case— 
even in the case of a consignee for sale 
merely, the paymeut of freight gives him 
a lien on the goods, pro tanto, so that the 
owners cannot bring replevin until tender 
of the money paid. We therefore think 
the right to stop am transitu gone. 
Judgment for Defendants. 














COURTOF COMMON PLEAS 





Judges Incrauam and Inetis. 


Wuitr v. THe Mayor, ALDERMEN AND 
Commonatty or New-Yor«.—April 
15, 1843. 


NONSUIT. 


The expenses under the Registry Law area county 
charge, and are to be audited and paid out of the 
treasury by the supervisors. Where, therefore, aa 
action was brought against the Corpuration of New- 
York for the expenses of printing registry lists and 
notices fur the election of November, 1841, and it 
appeared that the plaintiff was employed by the 
Commissioners of Registry:—Held, that such ac- 
tion could not be sustained. 


Assumpsit for work, labor and mate- 
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rials. The cause was tried before Mr. 
Justice Ulshoeffer, in October Term, 1842. 
It appeared that the plaintiff was employed 
by the Commissioners of Registry, to do 
the printing of registry lists and notices 
for the election of November, 1841, and 
that they did such printing, the value 
whereof was $125. 

The defendant’s counsel, on the trial of 
the cause, moved for a nonsuit, upon the 
ground that by the statute providing for 
the payment of the expenses of the print- 
ing notices and copies of the registry lists, 
the same are to be paid out of the treasury 
of the city and county of New-York, at 
the termination of every election. That it 
was therefure a county charge, that the 
appropriate remedy of the plaintiff’s was 
by an application to the Board of Su- 
pervisors to audit or allow the same, and 
in case of a refusal to do so, by an appli- 
cation to the Supreme Court for a manda- 
mus to compel them so to do, and that 
there being no corporate duty cast upon 
the defendant by law to provide for or 
pay such expenses, the plaintiff could not 
maintain this action against them. 

His Honor, however, refused to nonsuit 
the plaintiff. The jury found a verdict for 
the plaintiff, subject to the opinion of the 
Court on the question above raised. On 
motion for a nonsuit, &c., 

R. Reed, appeared for the plaintiff. 

D. Graham, for defendants. 

Cur. ad vult. 

Uxsnorrrer, J.—My opinion in this 


case is the same as in the case of Hodges ' 


v. The Corporation, argued at the same 
time, concluding that the expenses under 
the Registry Law are a county charge, and 


to be audited and paid out of the treasury | 
I think that an action | 


against the municipal corporation cannot | 
| maturity; that in consideration of said 


| transaction, said firm agreed to give said 


by the supervisors. 


be sustained. 
Nonsuit ordered. 


Wueetwrient v. Benevict.— March 25, 
1843. 


Where in an action of assumpsit the defence was usu- 
ry, and there was a verdict for the defendant, and 
it appeared that the question of usury was still open 
on the facts, the court granted a new trial upon 
affidavits of newly discovered evidence, upon pay- 
ment of costs. 


AssumpsiT on a promissory note of which 
the plaintiff was the holder and defendant 





| Mead on the books of said firm. 





the last endorser. The declaration con- 
tained the common money counts, and a 
copy of the note endorsed thereon. Plea, 
general issue, with notice that evidence 
would be given by defendant that the note 
in suit was usurious, &c. At the trial be- 
fore Inglis, J., in January last, it appeared 
that the note in suit was one of two notes 
for $500 each, one payable six and the other 
twelve months after date; that the said 
notes were originally made to be dis- 
counted at the North River Bank, that 
said notes were offered there, but were not 
discounted, and that they were subse- 
quently discounted by Messrs. Woods and 
Wheelwright. On the part of the defend- 
ants, it was testified that Messrs. Woods 
and Wheelwright gave for the note in 
question $899 64, reserving for interest 
$100 50, the legal interest being $52 50 
only. That the notes were endorsed by 
defendant and others, for the accommoda- 
tion of one Mead. On the part of the 
plaintiff testimony was introduced to show 
that on Woods and Wheelwright discount- 
ing said notes, Mead owed them a note 
about becoming due for $225 36, and a 
memorandum for cash lent $25. He de- 
sired Mr. Wood to take out of the amount 
of said notes said sums, and to pay him 
the residue, deducting the interest. That 
Mr. Wood informed said Mead that it was 
inconvenient for said firm to make this ar- 
rangement; nevertheless, in order to se- 
cure the amount due said firm, being said 
note of $225 36, and $78 on book, Wood 
agreed to take said notes on account, and 
they were accordingly credited to said 
At the 
same time Wood paid said Mead $444 40, 
and gave him a note of Woods and 
Wheelwright, payable at sixty or ninety 
days, for $304 50, which note was paid at 


Mead further credit, and subsequently sold 


| him merchandise to the amount of about 
| $30, and that there was still a balance due 
| from said Mead to Messrs. Woods and 
| Wheelwright. 


This was denied by the 
plaintiffs’ witness, Mead. The judge sub- 
mitted the cause to the jury, who found a 
verdict for the defendant. 

Goddard, now moved for a new trial, 
supported by affidavits. This motion will 
be granted, on the ground of newly dis- 
covered evidence, consisting of the writing 


signed by Andrew J. Mead, the witness 
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on the former trial. This See 
constitutes the agreement of the parties, 
and cannot be varied by parol proof such 
as was advanced at the trial, unless it be 


also shown that the writing was drawn up | 
| to the issue, (but is not.) 
| the merits of the case, and not to impeach | 


merely as a cover to conceal a usurious 
transaction. If not to be considered in the 


. . . : | 
light of an agreement, it is of equal im- | 
portance as evidence, being a memoran- | 
dum in writing of the witness, made at | 


the time, and signed by him. Even if it 
were notin writing, but a parol] admission, 


it would be important and sufficient to | 
It is not cumulative, | 
being evidence of a distinct and different | 
(Guyott | 
It is new, and | 


lead to a new trial. 


character from that on the trial. 
v. Butts, 4 Wend, 379.) 
laches are not imputable to plaintiff for not 


knowing it before, the transaction having | 
(See the case iv 4 Wend. | 
lt is exposed to none of the objec- | 
tions enumerated in the case stated, and | 
that of The People v. Superior Court, (19 | 

ant, 


been 2xter altos. 
583.) 


Wend. 285.) See also, 6 Pick. 114. Gard- 
ner v. Mitchell. Graham on New Trials, 
490, 496. It will also be granted, on the 


ground of the new evidence, that the bill 


of $44 50 which Mead testified was bought 
by Woods and Wheelwright, was bought 
by Woods on his individual account. 
This is very material, as Mr. Mead’s ver- 
sion took away our answer tothe usury. 
This shows Mr. Mead was mistaken. This 
is within all the rules allowing a new trial 
for newly discovered evidence. The ver- 
dict was against the weight of evidence. 
However, it may have established that Mr. 
Mead thought the bargain usurious.) It 
did not establish any agreement to that 
effect, on the part of Woods, The court 
roay take into consideration the nature of 
its defence, against a bona fide innocent 
holder. It may be also gathered from the 
whole case, that justice will be promoted 
by granting a new trial. The answers to 
the questions put by one of the jurors, as 
well as much of Lawrence’s deposition, 
were either inadmissible, or more weight 
attached to them than they deserved. 
Thompson and Carter, contra.—This 
cause was fairly submitted to the jury, and 
no exceptions taken, and there is no legal 
reason whatever for granting a new trial 
on the case. The affidavits of G. Wheel- 
wright Brainard and W. E. Wheelwright, 
can only be read by plaintiff’ (1 J. R. 59. 
Graham on New Trials, 470 and 471.) 
The question was whether the $500 note 








was usurious in its inception. The state. 
ments in the affidavits offered, do not en- 
title the plaintiffs to a new trial, on the 
ground of newly discovered testimony, be- 
cause such testimony should be material 
It must go to 


the character of a former witness, (but this a 
is matter of impeachment solely.) It must 4 
not be cumulative, (but the receipt part is 7 
cumulative.) It should (but it does not) 7 
appear that the new testimony could not © 


have been obtained with reasonable dili- ~ 


gence on the former trial. The plaintiff 7 
has not been surprised. The learned ~ 
counsel cited the following cases in sup- © 
port of their argument. 10 Wend, 285, ~ 
Grah.on New Trials, 490; 473; 176; 177; 
48%; 463; 464; 465. 
Cur. ad vult. ~ 
Uxsuoerrer, J.—This is a motion for | 
a new trial. The defence in the suit was © 
usury, and the verdict was for the defend- © 
The motion is mainly on the ground © 
of newly discovered evidence, and the cits j 
cumstances are such that I incline to the 7 
opinion that a new trial may with propriety | 
be granted. There was no error at the | 
trial, and the new trial, if granted, ought 7 
to be on the ground of new evidence. As” 
the case, however, stands upon the new” 
testimony, it will still leave the question of | 
usury for the jury upon the facts. No-7 
thing that has been produced upon this 7 
motion is conclusive against the allegation | 
of usury. But still 1 think that the cause 
may properly be directed to be tried | 
again, upon the ground of new evidence. | 
The plaintiff must however pay the de- 
fendant’s costs of the term at which the © 
trial was had, and of all subsequent pro- 7 
ceedings in the cause. 4 
Motion granted. 





| English | Cases. 


COURT OF COMMON PLEAS. 
Before Sir Nicuotas C. Tinpat, C. J, 


and Judges Cottman, Erskine, MAvLe 
and CRESWELL. 


Evans v. Hurron.— Nov. 9th, 1542. 


CONTRACT— DISSOLUTION OF CONTRACT BY ACT OF THE 


GOVERNMENT—ORDERS OF THE PRIVY COUNCIL, IF “a 


RELIED UPON AS AN ANSWER TO A BREACH OF CON- 
TRACT, MUST BE SPECIALLY SET OUT—PLEADING. 


The defendant undertook to convey the plaintiff's 
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oods from Liverpool, and to land them at Canton. 
n arriving there, the British superintendent of 
trade, acting under the orders of the government in 
England, prohibited the defendant from landing 
the gvods, and a loss ensued. In an action for 
breach of contract, the defendant pleaded only that 
he was prevented from performance by the officers 
of our Pady the Queen, duly authorized in that be- 
half, and exercising the powers of the governor, 
&c. The officers were appointed by 3 and 4 Will. 
1V., c 93, s. 5, and acted under the orders of the 
Queen in counsel, as authorized by section 6. 
Plea held bad, because it did not set out the orders 
under which the superintendent of British trade at 
Canton acted, nor did it~ set out that the perfor- 
mance of the contract had been prevented by any 
acknowledged prerogative of the crown. 


Demurrer. The declaration stated that 
the plaintiff, on the 12th March, 1839, 
shipped at Liverpool certain gvods for 
Canton, which the defendant undertook to 
land there in good order, all and every dan- 
gers and accidents of the seas and navigation 
of whatever nature or kind soever excepted ; 
breach, that the defendant did not do so, 
although not prevented therefrom by any 
danger or accident of the seas or naviga- 
tion whatever. Special damage; and 


further, that on the 1st March, 1840, the | and Hong Kong was dangerous, &c., and 


defendant unloaded the said goods out of 


the ship at Manilla, far distant from Can- | 


ton, which cost still greater expense to the 
plaintiff. Pleas demurred to: eighth plea, 
that within a reasonable time, 6th April, 
1839, the defendant caused the ship which 
conveyed the goods to sail for Canton, in 
the dominions of the Emperor of China ; 
and that on the 29th October, 1839, the 
ship arrived near that port on the high 
seas; and that certain persons, being off- 
cers of our lady the queen, duly authorized 
in that behalf, and then exercising the 
powers of her majesty’s government there, 
to wit, Elliot, then being the chief super- 
intendent of the trade of her majesty’s 
subjects to and from the dominions of the 
Emperor of China, according to the form 
of the statute in that case made and pro- 
vided, and Smith, the captain of ber ma- 


jesty’s ship the Volage, then being the | 
commanding officer of her said majesty’s | 
naval forces there, did, for divers good and 


sufficient causes moving them, and not for 


any wrongful or negligent act or behavior | 


of the defendant or his servants, forcibly 
interrupt the said ship, being a British 
ship, from further proceeding to Canton; 
and did prohibit and prevent the ship from 
proceeding thereto, and did, by virtue of 


the powers and authorities to them in that | 
behalf committed, and by means of her | 


majesty’s said naval forces then there, 








being under their command, and by duress 
thereof, forcibly constrain, and still do 
prevent the defendant from delivering the 
said goods at Canton, and because of such 
force and duress, the defendant cannot de- 
liver the said goods. Ninth plea: to the 
whole declaration the same as the eighth ; 
and then, further saying, that a place called 
Hong Kong was then a place of safety for 
the ship, and near to Canton, and to which 
her majesty’s officer did not prevent the 
ship to go, and from whence the goods 
could easily have been conveyed to Can- 
ton, when the restraint should be taken oft, 
and therefore the defendant caused the 
ship to proceed to Hong Kong; and that 
due notice of her arrival was given to the 
consignees at Canton, but the consignees 
refused to give any orders as to the goods ; 
and the ship remained at Hong Kong till 
Elliot as chief superintendent, and Smith 
as naval commander, as aforesaid, com- 
pelled the ship to go from Hong Kong; 
and because the neigborhood of Canton 


because Manilla was the nearest and safest 
port, &c., the ship was taken to Manilla, 
where the goods were unloaded and deli- 


| vered to the plaintiff’s agent there, to 


await the order of the plaintiff. Demurrer, 
and for eighth plea, that the authority of 
said officers, Elliot and Smith, to prevent 
the ship from proceeding to Canton, is not 
stated as it ought to have been, if any such 
authority existed ; that no such authority 
was conferred upon them by common or 
statute law ; and that, if they had such au- 
thority, its nature, and how it was confer- 
red upon them, ought to have been stated 
and shown; that it is not shown by what 
authority the said officers exercised the 
power of her majesty’s government, and that 


| her majesty’s government does not by law 


possess the power in the eighth plea 
claimed on behalf of said officers; that 
the expression “her majesty’s govern- 
ment” is insensible and ambiguous, and 
has no known or definite or understood 
meaning in the law; that the causes mov- 
ing the officers of the government to inter- 


| rupt, &c., are not stated, and that any force 


used by such officers, unless legal, was no 
excuse for the breach of the contract. To 
the ninth plea, the same objections as those 
to eighth; and also that it consists of other 
matter, upon which the plaintiff cannot 
offer any certain issue, &c. Joinder. 
Bompas, serjt., for the plaintiff, in sup- 
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port of the demurrer.—One ground of de- 
murtrer is, that the defendant has not set 
out any sufficient authority for not perform- 
ing his contract. Here is a contract to do 
a specific act, and the authority by which 
that contract is set aside, should be distinct- 
ly shown ; (see Paradine v. Jane, Alleyn’s 
Rep. 27;) and to free himself the defend- 
ant should have set out that there was 
such an impediment as an embargo (for 


instance) for which the shipowner could | 


not be liable In Gosling v. Higgins, (1 


Camp. 451,) it was held, that if goods put | 


on board a ship to be carried from one 
place to another, are wrongfully seized by 
the officers of government, so that they 


cannot be delivered to the consignee, the | 
owner of the goods hasan action for thenon- | 


delivery against the owner of the sbip, 


who must seek his remedy against the offi- | 
cers of government. He alsocited Blight | 
| the plea does not in effect allege an oppo 
teng and another vy. Hubbard, (3 B. & P. | 
As respects the second plea, the | 


and others v. Page in the note to Tou- 


295 ) 


defendant has gone into a further detail, 
and Hadley v. Clark and others (8 T. R. | 
259,) is against them ; there the defendants | 


having contracted to carry the plainutiff’s | 


goods from Liverpool to Leghorn. On the 
vessel’s arriving at Falmouth in the course 


of her voyage, an embargo was laid on | 
her until the further order of council—Held, | 
that such embargo only suspended, but did | 
not dissolve the contract between the par- | 


ties ; and that even after two years, when 


the embargo was taken off, the defendants | 


were answerable to the plaintiff in da- 
mages for the non-performance of their 
contract. 


Channell, serjt., contra, for the defend- | 
ant.—Admitting the general rule, that a | 
party, who has not made an express excep- | 
tion for his discharge from a contract, was | 


bound to abide by the conditions of it, as 
is laid down in Co. Litt. 209, a; and as 
that doctrine is applied by Lord Kenyon, 
C. J., (in Blight and others v. Page, in the 
notes to Touteng and another v. Hubbard, 
3 B. & P. 296,) to the regulation of com- 
mercial dealings, still it may be said that 
there was an implied exception in favor 


of the defendant, when it was rendered | 
impossible to complete the contract in | 


consequence of the orders of the govern- 
ment of the country of which both the 
plaintiff and defendant were subjects. It 
was said by Lord Alvaney, C. J., in Tou- 
teng and another v. Hubbard, (3 B. & P. 





296,) that the principle established by the! 
various cases which he cited, appeared tg) 
be this: that, “if a party contract to do” 
any thing, he shall be bound to the perfor. 
mance of his contract, if from the nature” 
of that contract it is capable of being per.” 
formed, and legally may be performed 
but when the policy of the state int 
venes, and prevents the performance 
the contract, the party will be excused, 
And in Barker v. Hodson, (3 M. & 8.279 
Lord Ellenborough said, in a case of 
freightment, “If the performance of 
covenant bad been rendered unlawful } 


| the government of this country, the co 
| tract would have been dissolved on both 


sides, and the defendant, inasmuch as he 
had been compelled to abandon his com 
tract, would have been excused for they 
non-performance of it, and not liable 
damages.” The question then is, whethé 


sition to the performance of the contrag 
by the government of this country. Th 
plea is, indeed, very general, but generaliay 
ty of pleading is always allowed, wher 
but for such generality the pleading woul 
have béen unnecessarily long; but howe 
ever general these pleadings are, they ate, 
not so general but that they offer maw 
points on which the plaintiff might take 
good issue; as, for instance, on the allé 
gation that the officers of her majesty dil 
prohibit the ship, &c. For the rest, it i 
next to impossible that a subject of Eng 
land resident here, could deduce the ate 
thority from the government of this kings 
dom to the officers in his employ engagé 
in foreign countries. He submitted there 
fore that the pleas were sufficient. F 
Bompas, serjt., in reply. 
Tinpat, C. J.—I think the plea is ba 
The defence is, substantially, that the ¢ 
tract is dissolved by a superior authorityy 
and to this end the plea says, that after the» 
ship had arrived at Canton, and after they 
defendant had performed so much of hi 
contract as should have been performed 
up to that time, he was prevented from 
proceeding in it by persons duly autho# 
rized. There is no statement how thes 
persons hiudering the defendant were duly) 
authorized. The plea does not state thaty 
the prohibition was in exercise of the ace™ 
knowledged prerogative of the crown, of 
the right of declaring peace and war; not] 
does the case fall within the range of those ~ 
which might be cited, in which the disso 7 
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lution of the contract is shown, by showing | 
that it is to carry goods to a party, who, by | 
declaration of war, is made an enemy; be- | 
cause here the contract is not to carry | 

oods to an enemy, but toa British sub- 
ject, the agent and consignee of the ship- 
pers at Liverpool. The case here depends 
on the construction of the 5th and 6th sec- | 
tions of 3 & 4 Will. IV. c. 93. It is left | 
quite uncertain, by these sections, what 
authority the superintendent had. The 
6th section gives him certain undefined 
powers, and the 6th refers to orders given 
tohim by the Privy Council. We know 
nothing of those orders ; and it is not sta- | 
ted that he had any at all from the Coun- | 
cil. Both he and the captain of the ship | 
might have exercised a sound discretion, | 
and acted according to the best of their 
judgment ; but however rightly the super- | 
intendent might have been acting, that 
cannot be any reason why his orders 
should make a sufficient defence at law 
for the breach of his contract. The judg- 
ment must be for the plaintiff. 

Cottman, J.—I am of the same opinion. 
Perhaps it is not necessary that the autho- 
rity should have been stated here with the 
same particularity as in cases in which the 
party is privy to the authority. Here there 
is not, in substance, any authority stated. 
Itis merely said there was an exercise of 
authority de facto. The mere fact of El- 
liott being superintendent of trade, does 
not give him the authority contended for, 
unless there are orders in Council, pursu- 
ant to the 6th section of the 3 & 4 Will. LV. 
c. 93, which directs the Council to issue 
such orders; and no such orders of Coun- 
cil are stated. The plea is therefore in- 
sufficient. 

Erskine, J.—I am of the same opinion. 
It is properly admitted on the part of the 
plaintiff, that if it had been shown that the 
authorities of this country had interfered 
to prevent the fulfilment of this contract, 
there would have been an answer to the 
action. But such interference by autho- 
rity has not been shown. 

Maute, J.—I am of the same opinion. 
The case has not been argued on the 
ground of any prerogative of the crown, 
nor have the special orders of the Privy 
Council been relied upon. There has been 


no authority therefore set out. The plea 
is bad. 





Judgment for plaintiff on demurrer. 


IN CHANCERY. 


Before the Vice-CHANCELLOR. 


Barnep v. Lainc.— Dec. 8, 1842. 


Ne Exear—Sharp v. Taylor. 


Ir is too general a proposition to say that a writ of ne 
exeat will not be granted unless prayed for by the 
bill; for, where after filing the original bill, the plain- 
tiff obtained such information as induced him to 
believe that the defendant intended to go abroad, 
but knew of no facts by which he could prove the 
intent, and afterwards amended his bill, but did not 
state defendant’s intent to go abroad, nor pray the 
writ, and then learntcertain facts by which to prove 
defendant’s intent to go abroad :—Held, upon affida- 
vit of those facts, that the writ should issue. But 
semble, if the facts from which the intent to go 
abroad was to be inferred, happened after filing 
the original bill, and came to the plaintiffs know- 
ledge in time to be introduced by supplemental, a 
supplemental bill should be filed, stating such facts 
and praying the writ. 


Tuts was a motion on the part of the 
defendant, Charles Laing, to set aside an 
order of his Honor the Vice-Chancellor, 
made on the 16th February, 1841, and to 
discharge the writ of ne execat regno, which 
issued pursuant to that order, upon the 
ground of irregularity. The order in ques- 
tion had been made and the writ issued, 
upon the affidavit of Charles Mozley, one 
of the plaintiffs ; which, after stating the 
original bill of complaint in this case, 
which was filed on the 13th August, 1840, 
and was against the said Charles Young 
and others; and that the defendants had 
put in their answers thereto; and that ex- 
ceptions for insufficiency having been 
taken to their answers, they submitted to 
such exceptions; and that, by an order 
dated 20th January, 1841, the plaintiffs 
were to be at liberty to amend their bill, 
and the defendants were to answer the 
exceptions and amendments at the same 
time; and that, pursuant to such order, 
plaintiffs filed their amended bill on the 
9th February, 1841, and that defendants 
had not yet answered the amendments or 
exceptions, The affidavit then stated, that, 
on the 27th January, 1841, doponent first 
discovered and was informed, and verily be- 
lieved, that said defendant, Charles Laing, 
intended and was about to leave this coun- 
try on a voyage to Sydney, in South Aus- 
tralia; and that the relief for which the 
said bill of complaint was presented would 
be thereby endangered. It was thereby 
prayed that the writ of ne exeat regno might 
issue until defendant C. Laing, should an- 
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swer said amended bill. It was ordered 
accordingly, the same to be marked for 
security in the sum of 5002. The affida- 
vit for the writ was also supported by the 
affidavit of Thomas Stock, who stated that 
on the 12th February, 1841, he went on 
board the vessel of which the said C. Laing 
was master, in the port of London, when 
Laing informed him he was about to sail for 
Sydney on the 25th or 27th of that month. 

Wakefield and Elderton, in support of 
the motion. It has been decided that you 
cannot obtain the writ of ze exeat, unless 
you pray for it by the original bill; or, if 
the facts from which the party is supposed 
to be about to leave the kingdom, happened 
after the filing of the original bill, and 
which made it right to grant the writ, you 
must introduce those facts by supplemental 
bill, and then pay the writ. (Sharp v. 
Taylor, 11 Sim. 50.) From the report of 
Collinson v. , (18 Ves. 353,) it is 
clear that Lord Eldon thought, that if the 
party knew of the defendant’s intention 
to go abroad, he must state such facts in 





his bill, and pray the writ; and that if the 
facts come to his knowledge after the filing 
of the original bil, the bill ought to be 
amended, and the writ prayed. Now, in 
the present case, the plaintiff knew on the 
27th of January, that the defendant was 
going abroad, and on the 9th February, 
plaintiff amends his bill. 
the case of Sharp v. Taylor, a supplemen- 
tal bill ought to have been filed stating 
those facts, and praying the writ. 
lar practice is followed in cases where an 


injunction becomes necessary in the pro- | 


ress of the suit. 


Bethell, contra —There must be some | 


mistake in the report of the case of Sharp 
v. Taylor, in making your Honor say, that 
you could not grant the writ unless it was 
prayed for by the bill: that is stated too 
generally. 


his original bill. 
v. , said, page 354, “ When this 


civil process, it would have been an extra- | 


ordinary exercise of jurisdiction to refuse | 


it, merely as not prayed ina stage of the 
proceedings when there was no pretence 
for praying it. If, when the bill was filed, 
the defendant did not intend to leave the | 
kingdom, it would have been highly im- | 
proper to pray the writ. The omission to 

pray the writ therefore forms no objection.” | 


According to | 


A simi- | 


In that case the intent to go | 
abroad was known to plaintiff before filing | 
Lord Eldon, in Collinson | 


The same point was decided in Moore y, 
Hudson, (Madd. & Geld. 218.) And seg 
Beames’ Ne Exeat Regno,(2nd edition p. 91) 
At the time of amending our original bill) 
we had no certain knowledge that the dew 
fendant intended to go abroad. 
Wakefield, in reply. 4 
Vice-CuanceLtor.—I have a distingt 
recollection, that, at the time I made the 
order in this case for the writ to issue, my 
attention was called to the circumstaneg 
that the amended bill had been filed on th 
9th February, and that those things whi¢ 
constituted knowledge of the fact, namely 
the clear information from Stock, thath 
was about to leave the kingdom, did m 
happen until the 12th; and I certaint 
thought it right at the time to grant ff 
writ. Now, as tothe case of Sharp 
Taylor, 1 can understand this, that, if 
appeared that there was a series of fi 
leading to the knowledge of defendar 
intent to go abroad, all of which happen 
subsequently to the filing of the origit 
bill, and might have been stated by way 
supplement, it was right to say that the 
ought to have been introduced by way! 
supplement; but where, as in this ce 
I found that the plaintiff had discovered¢ 
the 27th January, not a state of facts 
which he could have proved the intent§ 
go abroad, but only such information asij 
duced him to believe that he so intendé 
which upon the supplemental bill wo 
have gone for nothing ; and that, untild 
12th February, after the filing of 
amended bill, no certain knowledge 
come to the plaintiff, it appeared to me 
this case was not such as would fall with 
that set of cases alluded to in Sharp 
Taylor. 1 cannot but think, that, consi 
ently with the decisions of Lord Eld 
and Sir J. Leach, in the cases cited, 
writ ought not to be discharged ; but,| 
the case of Sharp v. Taylor, is stated i 
general way, and may have created: 
doubt, I will refuse the motion withé 


| costs, 
prerogative writ came to be applied as a | 


Motion refused. 








On the Court of Review (in Bankruptcy) bell 
| established in England, a question arose as to hol 
the judges (four of them) were to be addressed.— 
| was at length arranged that they were to rank wi 


the Vice-Chancellor, and were to be styled “ Honors 
On their taking their seats, one of them, (Sir Georg 
Rose,) remarked, “here we are four by Honors ant 
all the tricks.” 





